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PETITION FOR RECONSIDERATION

In the Matters of

AAD-95-91

)
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)
)
)
)
)
)

Anchorage Telephone Utility, Petition )
for withdrawal of Cost Allocation Manual )

Reform of Filing Requirements and
Carrier Classifications; and

Implementation of the
Telecommunications Act of 1996;

On June 22, 1995, the Municipality of Anchorage d/b/a Anchorage

Telephone Utility ("ATU") filed a "Petition for Declaratory Ruling, or in the

Alternative, for Waiver or Rule Making" requesting a determination that a non-Tier 1

LEC with more than $100 million in annual operating revenues is not subject to the

Commission's ARMIS filing requirements. In support of the June 22, 1995 petition,

ATU cited numerous discrepancies between statements in the Commission's orders

adopting ARMIS requirements that only Tier I LECs were required to file ARMIS

reportsll and Section 43.22 and 43.21(t) of the Commission rules imposing ARMIS

filing requirements on LECs with annual operating revenues of $100 million or more.

l! See, ~, Second Report and Order, Policy and Rules Concerning Rates for
Dominant Carriers, 5 FCC Red 6786, 6833 (1990) ("Dominant Carrier Order"); Report
and Order, Automated Reporting Requirements for Certain Class A and Tier I Telephone
Companies, 2 FCC Rcd 5770, 5772 (1987) ("ARMIS Order").
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On September 12, 1996, the Commission granted ATU's request for rule

making, but dismissed ATU's request for a declaratory ruling or waiver.~' However, the

Commission failed to provide any justification or reasoned analysis for its decision

denying ATU's request for declaratory ruling or waiver. Rather, the Commission

simply found "the language of [its] rules in this area clear and dispositive. ,,~/

That the language of the Commission's rules imposing ARMIS

requirements on non-Tier 1 carriers is "clear and dispositive" misses the point of ATU's

petition for declaratory ruling or waiver. Agency action must be based on reasoned

decisionmaking. See Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Automobile Ins.

Co., 463 U.S. 29, 52 (1983); see also 5 U.S.C. § 706(2). That is, the "agency's

explanation of the basis for its decision must include a 'rational connection between the

fact found and the choice made. '" Bowen v. American Hosp. Ass'n, 476 U.S. 610, 626

(1986) (quoting Motor Vehicle Mfrs. Ass'n, 463 U.S. at 43». As explained in ATU's

petition for declaratory ruling or waiver, with regard to ARMIS reporting requirements,

a "connection" between the Commission's analysis and the rules adopted is plainly

lacking. il Specifically, the Commission's rules state that LECs with annual operating

revenues of $100 million must file certain ARMIS reports, but the order adopting these

y Order and Notice of Proposed Rulemaking, Implementation of the
Telecommunications Act of 1996: Reform of Filing Requirements and Carrier
Classifications; Anchorage Telephone Utility, Petition for Withdrawal of Cost Allocation
Manual, para. 31 (September 12, 1996)

J.I Id. at para. 30.

1/ See "Petition of ATU for Declaratory Ruling or, in the Alternative, for Waiver or
Rule Making," included as Attachment A.
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rules does not provide any explanation or reasoned analysis supporting the $100 million

threshold.

ATU has never contended that the Commission's rules regarding ARMIS

reporting requirements lacked clarity. Rather, as demonstrated by the detailed analysis

provided in ATU's petition, those rules lack a reasoned justification. Applying ARMIS

reporting requirements to ATU -- a non-Tier 1, non-Class ALEC -- is arbitrary and

capricious and contrary to the public interest.

The Commission's decision denying ATU's petition for declaratory ruling

or waiver suffers from the same infirmities as the ARMIS rules. The Commission has

ignored ATU's analysis showing that there is no basis for the rules. The Commission's

failure to address ATU's arguments and analysis is at odds with the Administrative

Procedure Act (5 U.S.C. § 706(2» and renders the order arbitrary and capricious.

Accordingly, the Commission should reconsider its decision denying

ATU's petition for declaratory ruling or waiver, and should confirm that ATU is not

required to file ARMIS reports.

MUNICIPALITY OF ANCHORAGE
d/b/a
ANCHORAGE TELEPHONE UTILITY

October 15, 1996

By: ~(Jw#-
'PaUiiBerman
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June 22, 1995

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street. N.W.
Washington, D.C. 20554

Re: Petition for Declaratory Ruling or, in
the Alternative. for Waiver or Rule Nakina

Dear Mr. Secretary:

The Municipality of Anchorage d/b/a Anchorage Telephone Utility
("ATU") is a Tier 2, Class B local exchange carrier serving approximately 140.000
access lines in the Anchorage, Alaska area. For calendar year 1994. ATU's annual
operating revenues exceeded $100 million but its revenues for regulated operations did
not exceed that threshold. In May 1995. ATU representatives met with the Chief of the
Common Carrier Bureau's Accounting and Audits Division and his staff to discuss FCC
reporting requirements triggered by ATU's earning more than $100 million in annual
operating revenues. The Division staff indicated that ATU was now required to me,
among other submissions. FCC ARMIS Reports. Preparing and f1ling these reports is
estimated to cost ATU $250,000 - $350,000 each year, which is an especially substantial
burden for this instrumentality of city government that accounts for only one tenth of one
percent of tbe country's local exchange access lines.

We bave found no detennination by the Commission that the pUblic
interest would be served by requiring LECs in ATU's position - that is, Tier 2 or Class
B LECs with more than $100 million in annual operating revenues - to file these fonns.
To the contrary, in establishing the ARMIS program and subsequently, the Commission
specifically detennined that non-Tier I, non-Class A LECs such as ATU would not be
required to file ARMIS reports. Repoa and Order, Automated Reporting Requirements
for Cenain Class A and Tier 1 Telephone Companies, 2 FCC Red S770 (1987)
("ARMIS Order"); Repoa and Order, Policy aDd Rules Concerning Rates for Dominant
Carriers. 5 FCC Red 6786, 6833 (1990) ("Dominant Caaief Order").
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ATU therefore petitions the Commission, pursuant to Section 1.3 of the
Rules, to confinn that ATU is not required to file FCC ARMIS Reports. In the
alternative, ATU requests the Commission to waive any requirements that it file these
reports, or to institute a rulemaking proceeding pursuant to Section 1.401 of its Rules to
amend and clarify the Commission's Common Carrier reporting rules so that they
accurately implement the Commission's decisions in the ARMIS Order and the DomioaN
Carrier Order.

1.

ATU is an instrUmentality of the Municipality of Anchorage. As such,
ATU's ratepayers are also its owners. ATU is thus subject to unusually intense
pressures both to keep its rates low aDd to increase its dividend payment to its owners,
that is, the Municipality, so that tax increases can be avoided and municipal services
maintained. Any unnecessary increase in ATU's costs will adversely affect the citizens
of Anchorage by requiring a rate increase, a reduction in services or an increase in
taxes.

ATU serves about 140,000 access lines, or about one tenth of one percent
of the national total.l' In 1994, ATU reported slightly over 5100,000,000 in annual
operating revenues and less than 5100,000,000 in revenue from regulated operations,
again about one-tenth of one percent of the nationwide totals.if

By early May 1995, ATU's fmancial and accOWUinl staff detennined that
ATU's annual audit probably would show that ATU had earned more than $100 million
in operating revenues for calendar 1994. ATU recognized that crossing this threshold
triggered some new reporting requirements under the FCC's rules. For instance ATU
determined that it wu required to me an annual report on Form M pursuant to Sections
1.78S and 43.21 of the Commissions rules. ATU was informed by the Commission staff
that, despite the text of Section 1.785 requiring Form M for all LECs with more than

!! As reported in ATU's Form M (fIled with the Commission on June 14, 1995),
ATU has approximately 140,000 access lines, which represents one tenth of one percent
of the switched access lines for all telephone companies (137,975,749). ~ Statistics of
Communications Common Carriers, at 18 (1994).

~ As reported in ATU's Form M (flied with the Commission on June 14, 1995),
ATU's total operating revenues for 1994 were 5102,158,159. In 1994 ATU earned
581,789,114 in revenues from regulated operations <i&,., excluding directory revenues
($17,110,601), carrier billing and collection revenue ($3,177,655), aDd revenue from
other unregulated activities (580.789». The operating revenues for all reporting local
exchange companies for 1994 were 590,206,192,000. SB Statistics of Communications
Common CarrieD, at 40(1994).
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..
$100 million in annual operating revenues, only three carriers (none LECs) currently file
the form, and blank copies were no longer published by the Commission. Rather, ATU
was further informed, it would be required to file reports under the Commission's
ARMIS reporting program.

ATU strives to comply fully and in good faith with Commission
requirements, and accordingly attempted to determine which ARMIS reports it was now
required to file. However, our research disclosed apparent inconsistencies among the
Commission's ARMIS reporting rules, the Commission's decisions adopting them and
staff pronouncements implementing them. Accordingly, on May 24, 1995 ATU met
with the Chief of the Common Carner Bureau's Accounting and Audits Division and his
staff. At that meeting, the staff informed ATU that it was now obliged to file the
following rePorts:

ARMIS Report Ink Frequency

Form 43-01 Quarterly Report Quarterly, beginning June 30, 1995

Form 43-02 USOA Report Annually, beginning April 1996

Form 43-03 Joint Cost Report Annually, beginning April 1996

Form 43-04 Access Report Annually, beginning April 1996

Form 43-08 Operating Data Report Annually, beginning April 1996

Form 495-A Forecast Report Annually, beginning April 1996

Form 495-B Usage Report Annually, beginninl April 1996

By the Commission staff's own estimates, completing the ARMIS reports
will require over 2300 hours per year.~ The staff also confinned the common sense
conclusion that ATU should expect this estimate to substantially understate the time that
will be required to complete each report for the first time. Based on this advice from
FCC staff and on discussions with other telephone companies that rIle ARMIS reports,
ATV estimates that the initial forms will likely take twice as long as the staff's estimates
for an experienced LEC to complete the forms on a "routine" basis. Thus, for the rll"St
year, ATU estimates that it will have to devote over 4200 hours to completing the

1/ See, List of ARMIS Reports, attached as Appendix A.
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ARMIS reports identified above. This would require ATU to hire at least 3 full time
employees·to do nothing else but fulfill ARMIS reporting requirements. Based on the
experience and education levels required, ATU anticipates that these additional personnel
will cost $250,000 - $350,000 in the next year alone.

ATU has not included this cost in its revenue requirement for its interstate
access tariff for the 1995/1996 tariff year.~ The additional costs to file the ARMIS
reports identified above could well lead to a lower return to ATU on its investment and a
smaller "dividend" to the Municipality of Anchorage. The result would be either
reduced services to the citizens of Anchorage, or higher taxes.

.
ATU could, of course. modify its access tariff to increase its rates in

order to cover these additional costs. This, however, would undermine the efforts of
ATU as well as its interstate access customers to keep ATU's access rates 10w.V
Increased access rates would also encourage bypass of ATU's services and facilities.
which would raise risks of reduced traffic, revenues and return. The result, again.
would be reduced Municipal services or increased taxes.

11.

Accounting for one-tenth of one percent of LEe access lines and
revenues, ATU is a small local exchange camero This observation is also borne out by
the Commission's rules for classifying camers as large and small. In SOme cases the
Commission classifies LEes as either Tier 1 <i&.., large) or Tier 20&.., not Tier 1).
Originally, Tier 1 companies were those companies listed by the Commission with more
than $100 million in annual revenues from regulated operations as of 1984.j ATU is
not on that list. More receudy. for at least some purposes. the Commission bas defIned
Tier 1 carriers as those that are also classified as Class A camers.V According to

~ See Transmittal No. 86. ATU Tariff F.C.C. No.5, flied March 31, 1995.

~I Sm. ~. Petition of AT&T, flied April 25. 1995. in response to Transmittal No.
86, ATU Tariff F.C.C. No.5.

~ ~ Public Notice. Commission Requirements for Cost Support Material To Be
Filed with Access Tariffs on March I, 1985. Mimeo 2133 (January 25, 1985). sm
QaW:. Commission Requirements for Cost Support Material To Be Filed with 1990
Annual Access Tariffs, 5 FCC Red 1364, 1364. (Com. Car. Bur. 1990); ARMIS Report
and Order, 2 FCC Rcd at 5844, n. 4.

!I Report and Order, Expanded Interconnection with Local Telephone Company
Facilities. 7 FCC Red 7369, 7372 n.1 (1992), recon., 8 FCC Red 127 (1992), vacated in

(continued... )
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Section 32':11 of the Rules. a LEC becomes a Class A carrier only after its revenues
from regulated operations have equalled or exceeded $100 million for five consecutive
years. LECs that are not Class A carriers are classified as Class B. ATU is also a
Class B carrier.

The Commission uses the Tier 1/Tier 2 and Class AlClass B distinctions
to limit reporting and other regulatory burdens on smallerJpcal exchange camers.
recognizing that it is more difficult for such companies to absorb the costs of such
requirements. Dominant Carrier Qrder. 5 FCC Red at 6833. The Commission also
recognizes that these smaller companies play a very limited role in the overall regulatory
picture. and thus there may be little benefit to having such companies participate in
burdensome reporting requirements.

III.

The ARMIS reporting requirements represent precisely the type of
demanding reporting requirements that the Commission has deemed inappropriate for
carriers· that do not qualify as Tier 1 or Class A. In the 1981 ARMIS Order first
adopting the ARMIS reports. the Commission carefully considered which carriers would
be required to file them. The Commission observed that it had initially proposed to
impose the reporting requirements on a large cross-section of LECs, including those with
annual revenues of S50 million or more:

In the NPBM, we proposed that (1) all Tier 1 local exchange carriers
would provide the results of the [Uniform Systems of Accounts].
jurisdictional separations, and access charges; and (2) all other . . . local
exchange carriers with annual revenues in excess of SSO million would
provide only the results of the USOA and our Ioint Cost Qrder.

2 FCC Red at 5772. The Commission reported that certain LECs had urged the
Commission to raise the reporting threshold, and it considered the proposed burden on
smaller LECs.

The Commission then announced that "we have decided to apply the
requirements set forth in this QIZI only to Tier 1 LECs." ARMIS Order, 2 FCC Rcd
at 5772. The Commission defined Tier 1 carriers as "those companies baving more than
$100 million in total company regulated revenues, as determined by the '1984 Annual
Statistical Volume of the USTA Statistical Reports of Class A and B telephone

l'
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companies "for the year 1983." ARMIS Order, 2 FCC Rcd at 5844, n.4. The
Commission explained that, "by applying the requirements of this QnI;r to Tier 1 LECs,
we are effectively increasing the reporting threshold from that proposed in the NPBM,
and also making our reporting requirements more consistent with our Part 32 definition
of Class A carriers." W.JI The Commission specifically considered and rejected
applying ARMIS reporting requirements to Tier 2 carriers.2'

IV.

Though the Commission's statement as to which carriers would be
required to file ARMIS reportS is wwnbiguous, the rules adopted pursuant to the
ARMIS Order surprisingly contradict that unambiguous statement. Section 43.22 of the
rules, included in Appendix E to the ARMIS Order, requires LECs with operating
revenues in excess of 5100 million to file quarterly reports showing expenses, taxes,
plant in service and other data. Similarly, Section 43.21(t), also included in Appendix E
to the ARMIS Order, requires LECs with operating revenues in excess of 5100 million
to file annual reportS showing revenues, expenses and investments. There is, however,
no explanation in the ARMIS Order for requiring these reports from LECs with more
than $100 million in operating revenue, but that do not qualify as Tier 1.

Shortly after the ARMIS Order, the Commission issued a Notice of
Proposed RulemakiDl proposing to abolish FCC Form 901 because, in light of th~

JI At the time of the NPRM in that proceeding, the FCC's Uniform System of
Accounts was codified in Part 31 of the Commission's Rules. By the time of the
ARMIS Order. the USOA bad been recodified in Part 32. As described above, Pan 32
dermes a Class A carrier as one with annual revenues from regulated operations of more
than $100 million for five consecutive years.

'1/ In 50 deciding, the Commission stated: "The filing requirements for Tier 2
carriers with allDlJal operating revenues of more than 550 million will not be specified in
this proceeding. Rather. they will be dictated by the Commission's needs. as determined
in other specific pi-oceedings. The Common Carrier Bureau may require that responses
to individually tailored data requests be submitted for automated data processing. For
example, the Bureau will determine which carrim must rtle a TRP. We know that in
our 1986 TRP, the Bureau adopted a number of different reporting requirements in order
to accommodate diffe~nces in the LECs· filing requirements and in their abilities to
provide cost, demand, and revenue data. Our staff will continue to tailor TRP reporting
requirements to the filing status and the reporting abilities of the LECs. and we e'tpect
our staff to consider the limitations of automated accounting systems." 2 FCC Rcd at
5772-3 (footnotes omitted).
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ARMIS reports, Fonn 901 seemed no longer to be necessary..l2I In that Notice the
Commission stated that the ARMIS Order required

automated reports of USOA, jurisdictional separations, and access
data by all Tier 1 local exchange carriers and automated reponing
of USOA data by the larger non-Tier 1 Class A LECs.

The Commission in that Notice also characterized Tier 1 carriCJ1.as.-"all LECs earning
$100 million or more annually in revenue from regulated telecommunications services
for five consecutive years." hi. at 2561, n.4..1lI

In its Report and Order eliminating Form 901, the Commission again
imprecisely characterized its ARMIS Order as requiring bodt-"Tier 1 and Class A carriers
to file ARMIS reports and reiterated the same confusing and inconsistent definitions for
those classes of carriers. ~ Bemn and Order, Elimination of FCC Form 901,
Monthly Form Required From Telephone Companies, 65 RR 2d 632, n.2.w In any
event, this Form 901 Rem" and Order provided no basis or public interest finding to
require LECs like ATU -- i&.t" LECs with more than $100 million in annual operating
revenue and that are not Class A or Tier 1 - to file the ARMIS reports. -

In its 1990 Dominant Carrier Order, the Commission revisited the
question of which carriers must file ARMIS reports. It reiterated its intent in
establishing ARMIS to apply the reporting requirements "only to Tier 1 LECs." S FCC
Rcd at 6833. The Commission then expressly rejected for the second time a request that

~ Notice of PropJsed RUlcm,kiOl. Elimination of FCC Form 901, 1987 FCC
LEXIS 2561, f 4 (Dec. 2, 1987).

w As discussed above, however, the ARMIS Order expressly determined that non-
Tier 1 LEes would not be subject to the reponing requirements adopted pursuant to that
decision; and the terms of the rules adopted pursuant to the ARMIS Order purport to
require reports from all LECs with more than $100 million in aQDUlI operating revenues,
including non-Tier 1 and Class B LECs that meet that test. Moreover, if Tier 1 carriers
were defined as in the Notice ~, identically with the requirement for Class A), then
"non-Tier 1 Class A LEes" would be a contradiction in terms.

W After the Commission issued the Notice of Proposed Ru'makiOl in its Form 901
proceeding, the Common Carrier Bureau decided to waive the FCC Form 901 filing
requirements for 1988. ~ Memorandum Opinion and Order, 3 FCC Red 567, n.2
(Com. Car. Bur. 1988). In its waiver order, the Bureau also stated that Tier 1 and Class
A carriers were subject to the ARMIS reporting requirements and used the same
definition for Tier 1 and Class A carriers that the Commission used in the Notice of
Proposed Rulema1cinl regarding Fonn 901.
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it extend the ARMIS reponing requirements to Tier 2 LECs. The Commission noted
that, while me ARMIS repons are based on Part 32 accounting rules for Class A LECs,
Tier 2 LECs are not required to keep their accounts according to those rules. S FCC
Red at 6833. Therefore, requiring ARMIS from such carriers would either result in
inconsistent or incompatible data, or would force non-Class A LECs to follow Pan 32.
despite the Commission's express determination that non-Class A LECs should not be
required to do so. MI.

In adopting and revising the actual ARMIS report forms pursuant to
delegated authority, the Common Carrier Bureau has fairly consistently done two
inconsistent things: (1) stated that· the ARMIS reports are prescribed for all LECs with
more than $100 million in annual operating revenue,11' and (2) when the Bureau did
cite authority for its action, relied on the ARMIS Ordera' which, as discussed above,
very deliberately and clearly stated that only Tier 1 LECs are required to file ARMIS
reports. The instructions to FCC, Form 43-02 are illustrative:

FCC Report 43-02 was adopted by the Commission in the ARMIS Order,
Automated Reponing Requirements for certain Class A and Tier 1
Telephone Companies (Parts 31, 43, 67 and 69 of the FCC's Rules), CC
Docket No. 86-182, 2 FCC Red S770 (1987). The report is prescribed
for every local exchange carrier with operating revenues in excess of $100
million or more.

FCC Form 43-02, December 1994 (Rev.), Reporting Procedures, item B.1.

The same kinds of problems arise with the Commission staffs submissions
concerning ARMIS to the Office of Management and Budget UDder the Federal
Paperwork Reduction Act. That Act requires the Commission to obtain OMS clearance
before requiring a submission of information by more thaD Dine entities. 5 C.P.R.
§ 1320.4(a). When revisq FCC Form 495-A (Forecast Report) and Form 495-8
(Usage Report) in 1994, for instance, the Commission staff stated in its submission to
OMB that the forms do not involve collecting information from small entities. The staff
then explaiDed that the Commission bas classified telephone companies into two classes,
Tier 1 and Tier 2, and characterized Tier 1 as those entities baving annual revenues from
regulated telecommunications operations of $100 million or more and Tier 2 companies
as those having annual revenues from Rplated telecommunications operations of less

ll' ~, Memorandum Qoinion and Order, Revisions to ARMIS USOA Report, 8
FCC Red 2435 (Com. Car. Bur. 1993).

!!' k, QaJn, Automated Reporting Requirements for Certain Class A and Tier 1
Telephone Companies, 4 FCC Rcd 906 DD. 1-2 (Com. Car. Bur. 1988).
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that $100 million. The Commission's submission concluded by stating that Tier 2
carriers are not required to report the infonnation on Fonns 495-A and 495-B.ll'

Other Commission submissions to OMB struggle to incorporate the tests
for Tier 1, Class A and $100 million in operating revenues into a single defmition of
ARMIS reporting carriers. For example, two of these submissions state that ARMIS
"collects fmancial and operating data from all Tier 1 and those Class A local exchange
carriers with annual revenues over $100 million."!AI A third states, as another example,
that ARMIS applies to "all Tier I, Class A local exchange carriers with annual revenues
over $100 million and caniers who elect incentive regulations. "Ul It is possible to
read these submissions in a manne.r consistent with the ARMIS Order and the
Commission's definitions of Tier 1 and Class A LECs -- that is, the reports are not
required from non-Tier I, non-Class A carriers with $100 million in operating revenues,
such as ATU.

ll' The insuuetions submitted to.OMB with the January 1994 revision of FCC Forin
495-A and 495-B state that carriers required to fde Cost Allocation Manuals must file
these fonns. When the Bureau first adopted FCC Forms 495-A and 495-B in 1988, it
stated that ARMIS reporting requirements were "applicable to all telephone companies
with operating revenues in excess of $100 million." Automated Reporting Requirements
for Certain Class A and Tier 1 Telephone Companies, 3 FCC Red 3762 (Com. Car.
Bur. 1988). These Forms appear to implemelU Section 43.21(f) of the Rules which, as
discussed above, was adopted pursuan1 to the 1987 ARMIS Order, which in contrast
carefully detennined that the reporting requirements would only apply to Tier 1 LECs.
At paragraph 54(2) of the ARMIS Order, the Commission did order "all companies that
are requirecl to ftle cost mamaIs with this Commission to file a forecast report on an
initial basil.· There is, however, no explaoation for why such companies (including
non-Tier 1 LECs) should be required to make this fding. especially when the
Commission in earlier partS of the same decision bad stated unambiguously that the
reporting requirements adopted in the ARMIS Order were "for Tier 1 carriers." U, 2
FCC Red at 5770.

liI Public Notice, Public Information Collection Requirement Submitted to Office of
Management and Budget for Review, 1990 FCC LEXlS 3854 (July 25, 1990); Public
Notice, Public Information Collection Requirement Submitted to Office of Management
and Budget for Review, 1991 FCC LEXIS 1124 (March 6, 1991). Public Notice, Public
Information Collection Requirement Submitted to Office of Management and Budget for
Review, 1995 FCC LEXIS 1389 (March 2, 1995).

ll! Public Notice, Public Information Collection Requirement Submitted to Office of
Management and Budget for Review, 1995 FCC LEXIS 1389 (March 2, 1995).
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In sum, the statements of the Commission and its staff on ARMIS
reporting requirements are at very best imprecise and internally inconsistent. Yet, from
the various decisions, pronouncements and rules, clear fmdings do emerge. There is no
Commission determination that requiring non-class A LECs to file ARMIS reports would
serve the public interest. Indeed, when the Commission has squarely addressed the
issue, it has consistently determined, for sound reasons, that non-Class A LECs should
not be required to file ARMIS reports. Finally. the Commission has not provided any
basis for reversing those determinations.

V.

It is a fundamental principle that agency action must be based on reasoned
decisionmaking. S= Motor Vehicle Mfa. M'n v. Stare Fanu Mut Automobile Ins.
~, 463 U.S. 29. S2 (1983); _11m S U.S.C. § 706(2). That is, the "agency's
explanatiop of the basis for its decision ~ust include 'a rational connection between the
fact found and the choice made.'" Bowen v. American Hosp.Ass'n, 476 U.S. 610, 626
(1986) (quoting Motor Vehicle Mfa. Ass'o v. State farm MYt. AutomobUe Ins. Co.,
463 U.S. 29, 43 (1983». With regard to ARMIS reporting requirements, a
"connection" between the Commission's analysis and the rules adopted is plainly lacking.

The rules adopted pursuant to the Commission's ARMIS Order state that
LECs with annual operating revenues in excess of $100 million must flle certain ARMIS
reports. ~ 47 C.F.R. §§ 43.21(t) and 43.22. The ARMIS Order, however, does not
provide any explanation or reasoned analysis supporting the $100 million threshold.
This is reason enough to render those rules arbitrary and capricious.

In this case, the arbitrariness of the rules adopted in the ARMIS Order is
obvious. In adopting rules, an agency is required to "consider 'reasonably obvious
alternative . . . rules and explain its reasons for rejecq alternatives in suffICient detail
to permit judicial review.''' Walter O. Boswell Memorial Hosp. v. Heckler, 749 F.2d
788, 797 (D.C. Cir. 1984) (quoting NMCP v. Ea:. 682 F.2d 993, 998 (D.C. Cir.
1982». In the ARMIS Order, the Commission complied with this requirement: it
specifically addressed alternative criteria for defmina those carriers that would be subject
to ARMIS require1i1ents. ARMIS Order, 2 FCC Red at 5772. But that analysis
specifically rejected the threshold that wu then incorporated in the Commission's
rules.!II

!II S= discussion mmI, pp. S-6. The Federal Paperwork Reduction Act of 1980
also requires agencies to engage is the same type of reasoned analysis with regard to
minimizing reporting burdens as the Administrative Procedure Act requires for all
agency rules. ~ 44 U.S.C. § 3S01, ~ Kg.; S C.F.R. § 1320.1, ~ SQ. In discussing
whicll carriers would be required to file ARMIS reports, the Commission engaged in the

(continued... )
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In the ARMIS proceeding, certain commenters had urged the Commission
to increase the reporting threshold to $100 million in operating revenues. The
Commission expressly rejected this request, stating unambiguously, and with
explanation, that it was applying the ARMIS requirements "2D1I to Tier 1 LECs."
ARMIS Order, 2 FCC Rcd at S772, (emphasis added). Because the terms of the rules
adopted in that decision would subject ATU and other non-Tier 1 LECs to ARMIS,
those rules must be deemed arbitrary.

Post hoc justification, if there were any, could not cure the absence of
any reasoned analysis supporting the $100 million reporting threshold at the time that
threshold was adopted. Motor Vehicle Mfa. ASI'O, 463 U.S. at SO (citing Burlinpm
Truck Lines. Inc. v. United Slates, 371 U.S. lS6, 168 (1962». Were the Commission
to institute a rulemaking proceeding to reverse its decision to apply ARMIS requirements
to only Tier 1 carriers. that reversal would also have to be based on reasoned analysis.
~ Motor Vehicle Mfa. Ass'n, 463 U.S. at 40-41 (1983) (rescission or modification of
an agency standard is SUbject to the same arbitrary and capricious standard).

Even so. no such effort at post hoc justification bas been made. In the
years since the ARMIS Order was issued, the Commission bas not articulated any
reasoned basis for reversing its original decision to apply the ARMIS reporting
requirements only to Tier 1 LECs. There bas never been a rIDding that the public
interest requires that all carriers. inclUding non-Tier 1 LECs. with $100 million in
annual operating revenues to me ARMIS reports. To the contrary, in 1990 when the
Commission again considerec1 expanding the category of carriers subject to ARMIS
requirements. the Comminion reiterated that ARMIS should apply only to Tier 1
carriers. DomjDlpt Camer Order, S FCC Red 6786. To the extent the rules require
Tier 2. Class 8 LECs like ATU to me ARMIS reports, it cannot be sustained.

VI.

In sum, the application of the ARMIS reporting requirements to ATU -- a
non-Tier 1, non-Class A LEe -- is arbitrary and capricious and contrary to the public
interest. Accordingly, ATU requests the Commission to confl11D that it is not required
to flle FCC Forms 43-01, 43-02, 43-03. 43-04. 43-08, 495-A or 495-8. In the

.!JI( ...continued)
very type of decisionmaking process required UDder the Paperwork Reduction Act -- the
Commission considerec1 and rejected applying the extensive ARMIS reporting
requirements to smaller, non-Tier 1 earners. The rules adopted by the Commission,
however, purpon to impose these requirements on non-Class A. non-Tier 1 carriers with
annual operating revenues of $100 million or more. The ARMIS nales are thus arbitrary
under not only the Administrative Procedure Act, but under the Paperwork Reduction
Act as well.



COVI NGTON & au FfLI NG

Mr. William F. Caton
June 22, 1995
Page 12

alremativct.in light of the substantial burden to ATU and the Municipality of Anchorage,
ATU urges the Commission either to waive the requirement for it to file those reports,
or to institute a rulemaking proceeding to amend and clarify its rules so that they
compon with and can be sustained in light of the Commission's express determinations
in the ARMIS Order and the Dominant Camer Order.

Paul I
Alane • Weixel
AttorneYs for
ADem" Te1eJzhonc Utility

cc: Ms. Kathleen M.H. Wallman
Ms. Kathleen Levitz
Mr. Kenueth Moran
Mr. Kent Nilsson
Ms. Ruth Milkman



APPENDIX A

LIST OF ARMIS REPORTS

(.stimated Annual Hours

fat AdggIecI RecuaimI 0995-96)
FCC ATU

Quanedy Report (43.01) ARMIS Orderl 88Ql 1300
(-only ... Tier 1 LEes-)l

USOA Rcpon (43-02) ARMIS Ordert 8~ 1800

Joinl COIl Report (43-03) ARMIS Qrder6 2007 400

Access Rcpon (43-04) ARMIS Order . lS()l 300

Quarterly Service Qualily Report LEe Price Cap Order' 010 0
(43-6S)

Semi-AIUlUII Service Qualily RcpoR LEe Price Cap Order NIAll 0
(43-06)

InfraslRlClurc RepoR (43.01) LEe Price Cap Order NIAll 0

Opcnlina DIIa Report (43-08) Revision of ARMIS USOA RepoRt 11 16015 320
cilinslbe ARMIS 0nIcr"

Forcc:asl Report (49S-A) ARMIS Order 401• 80
(-only ... Tier 1 lEes-; -all
companiellbal arc iequired 10 me
COSl manuals-)

Actual Usaae RcpoR (495-8) ARMIS Order 4011 80
(-only ... Tier I LEes-; -all
companies lhal arc required 10 file
COSl manuals-)

Total Reponing Burden 2369 4280



1. Automated Reporting Reguirements for Certain Class A and Tier I Telephone Companies (Parts 31. 43.61. and 69 of the FCC's Rules), 2
FCC Rcd 5710 (1987), modified 00 recou.• 3 FCC Red 6379 (1988).

2. Tier 1 is defmed as those companies witb more than $100 million in total company regulated revenues, as determined by the 1984 Annual
Statistical Volume II of abc USTA Slalistical Reports of Class A and B telepbooe companies for the year 1983. ARMIS Order, 2 FCC Red at 5844-5,
n.4. Despite abe lanlUllC ia", ARMIS Order~ Section 43.22 of the Rules. as adopted by tbal order. stales tbaltbe Quarterly Report is to filed by
LEes with over $100 millioD opcnliDl revawes for abe preceding year. In revising the fonn and adopting form instructions, the Common Carrier
Bureau bas used this ... ......., wIaiJe citina to abe ARMIS Order.

3. Public Info....~&sg. RSluircmeDY Sub 't cd omSOO8 (Sept. I,1992).nuL WICe of Mwgernen' and Budge' for Review. Public Notice, 1992 FCC LEXIS

4. Despite abe lanaUilc in &be ARMIS Order, Section 43.21({) of abe Rules. as adopted, applies to all LOCs witb annual operating revenues in
ellCCSS of $100 miliioD. III revisin& abe fonD. abe Common Carrier Bureau bas used various formulations. ~.~, 4 FCC Rcd 906. n.2 (Jan. 6.
1989) (LEes with $100 millioD revenue per caleodar year); 7 FCC Rcd 1083 (Jan. 31, 1992) (Tier 1 LECs defined as $100 million or more in total
company regulated revenue); 7 FCC Rcd 6669 (Oct. 16, 1992) (same); 8 FCC Red 25,35 (Mar. 29, 1993) (annual revenues in excess of $100
million); 1995 FCC LEXIS 687 ($100 millioJa or more in annual revenues during abe reponing ye.); Public Information Collection Requirement,
Public Notice, 1995 FCC LEXIS 1389 (Mar. 2, 1995) (all Tier I, aass A LEes wilb annual revenues ovcr $100 million and carriers who elect
incenIivc regulalioD).

5. Public IgfOllDlljon Colleclions Apgroyed by 11K Office of Mw"mem and BudCC'. Public Nolice, 1995 FCC LEXIS 2210 (Apr. 4, 1995).

6. De$pite abe language in the ARMIS Order, Section 43.21({) of the Rules. as adopted by tbal order, applies '0 all LECs with annual operating
revenues in CKCSI of $100 million.

7. public Igfomwion COlieclion§ Apgroyeel by dK Offace of Mwgemegt and Budget. Public Notice, 1995 FCC LEXIS 2210 (Apr. 4, 1995).

8. Public InfODDjdjon Collecljog R'iuircmegts ~mj eel Oflj .SOO8 (Sept. I, 1992). tL ,oye of MagyemeQl and Bud", for Review, Public Notice. 1992 FCC LEXIS

9. foIi'Y agd Rulg Concewjna Raag for pomjpant Carriers. CC Dockc« No. 87·313, Second Report and Order, 5 FCC Rcd 6186 (990).

10. fublic IIlICfCSI CoIlcclion Reqyiremem Submiucd to Offacc of Management and Budeet for Review, Public Notice, 1991 FCC LEXIS 1111
(May IS, 1991), specifa 44 hours annually to complete Form 43~5 for pricc-e:ap LECs. ATU is DOl a price-eap LEC, and is therefore DOl required
'0 file this report.

11. This report is required for fewer than 10 entities. and therefore is not subject '0 OMB public information collection requirements.

12. This report is required for fewer than 10 entities, and therefore is not subject to OMB public information collection requirements.



13. Revision of ARMIS USDA Bepon, 7 FCC Red 1083 (Jan. 31, 1992).

14: .'~D adopting and revising &be rcpon, the Conunon Carrier Bureau defined Tier 1 LECs as $100 million or more in IOtal company regulaled
operating revenue. 1 FCC Red 1083; 1 FCC Red 6669 (Oct. 16, 1992) (OIC). However. the Bureau has also described those who must file as
havi"g annual operating revema in excess of $100 million. ~,~. 8 FCC Red 2S3S (Mar. 29. 1993); Form 43-08 Instructions.

IS. Public InfOlJDlljop Col... Requiremen« Ap,provc;d by Office of Management and Budiet. Public Notice, 1992 FCC LEXlS 2046 (Apr. 27.
1992).

16. Public Infoonalion CoJkSion Requirements SubmiUed th Of0 fLEXIS IS87 (Apr. I, 1991). toeee 0 Management and Budget for Review, Public NOlice, 1991 FCC

17. Public Information Collect. Beguiremenas ~bmiUed he OfLEXIS 1M (Apr. I. 1991). to tfiee of MW&CRnt and Budget for Review. Public NOlice. 1991 FCC


